NATI ONAL SURVEY OF LAWS RELATI NG TO DNA EVI DENCE

| . | NTRODUCTI ON
This research was conducted to evaluate nationa
trends regarding the use of DNA evidence in identifying
crim nal offenders.

As technology increases, so does |law enforcenent’s

ability to solve crine. DNA sanples collected from crine
scenes and convicted felons are beginning to nmeke a
difference in crimnal investigations. Some crines that
previously took nonths, if not years, to solve, can now be
nmoved quickly by a click of the nouse. So called “cold

hits” allow | aw enforcenent officers the necessary probable
cause to nake an arrest.

Nationally, nost states are expanding their DNA
legislation in order to facilitate nore efficient crimna
i nvesti gations. However, as states enlarge their
coll ection of DNA sanples, |aboratories becone increasingly
backl ogged.

This research discusses the current met hods  of
collecting DNA sanples from crimnal offenders. It also
reviews state and federal legislative trends on the type of
DNA testing used. Next, the research outlines how the DNA
dat abase systens are organized throughout the states and
the federal governnent. Finally, the research discusses
standards involved in wusing DNA evidence for crimnal
identification.



1. COLLECTI ON OF DNA

A Those who nmust submt to DNA Col |l ection

1. Federal |egislation

Much debate has been devoted to the question of who
must submt to the DNA collection. In response to this
i Ssue, f or mer u. S At t or ney General , Janet Reno,

established a commssion in March of 1999 (The National
Comm ssion on the Future of DNA Evidence) to study and make
recommendations on three things: the constitutionality of
taking DNA from arrestees; the privacy/security issues
i nvol ved in t aki ng DNA from arrestees; and t he
practical /financi al considerations of taking DNA from
arrestees.?

Thus far, the Conm ssion has only nmade recomendati ons
as to the financial considerations of taking DNA from
arrest ees. In doing so, the Comm ssion concluded that
before the DNA collection of arrestees was instituted, the
current convicted offender database backlog needed to be
substantially reduced, and funds needed to be raised for
the collection and anal ysis of arrestees.?

To achieve this goal, this past Decenber, Congress
enacted the DNA Anal ysis Backlog Elinination Act of 2000.3
This Act apportions mllions of dollars to the US
Department of Justice for DNA activities. Anong ot her
things, it authorizes the Attorney General to make grants
to increase the capacity of |aboratories to anal yze sanples
t aken from convicted of fenders and crime scenes.*

The Act further sets forth those who nust submt to
DNA collection for federal crimes.® This Act is inportant
because it sets an exanple for the states as to what the
m ni mum requirenents should be. Under this Act, the
followi ng individuals nust submt to the collection of DNA
sanpl es:

= |ndividuals in custody;

= |ndividuals on rel ease, parole, or probation;

= |ndividuals who are convicted of the follow ng federal
of f enses-

» Murder, manslaughter, or other offenses relating
to hom ci de;



» Sexual abuse, sexual exploitation or abuse of
children, felony offense related to sexual abuse,

incest, or transportation for illegal sexual
activity;

» Peonage and sl avery;

» Ki dnappi ng;

» Robbery and burgl ary;

» Mai m ng;

» Arson;

> Any attenpt or conspiracy to commit any of the
above of fenses; and

» Each nenber of the arnmed forces convicted of a

felony or sexual offense under the Uniform Code
of Mlitary Justice.

For the above-nentioned offenses, the Director of the
Bureau of Prison nmay use or authorize state or |ocal
governments and private entities to use such neans as are
reasonably necessary to detain, restrain, and collect DNA
sanples from an individual who refuses to cooperate in the
collection of the sanple. An individual who fails to
cooperate in the collection of the sanple shall be guilty
of a class A ni sdeneanor.®

2. State | egislation

In doing a state-by-state conparison of who nust
submt to DNA collection, it is evident that nmany states do
not collect DNA sanples for many of the above-nentioned
acts. Up to this point, alnost all states have not enacted
| aws that authorize DNA sanples to be collected from all
those who are convicted of m sdeneanor and felony crines,
or from all those who are arrested. However, nmany states
are attenpting to expand their collection of DNA sanpl es.

In 2000, the Connecticut |egislature considered but

did not enact a bill that would have allowed DNA sanpling
of all arrestees who were fingerprinted.” In 2001, the
Florida legislature is considering a bill that would allow

DNA sanpling of all felony arrestees.® In 1999, Louisiana
extended its collection of DNA sanples to any person who is
arrested for felony sex offenses or other specified
offenses to be later determned by a state |aw enforcenent
agency. ® Potentially, this statute may authorize the
coll ection of DNA sanples fromall arrestees.



Al fifty states have |law requiring that convicted sex
of fenders nust submt to DNA sanpl es. However, the states
have different approaches as to the inclusion of violent
of fenses for collection. Below is a sanple of the
disparity that existed in the states as of the sumrer of
2000: 1°

= 38 states require DNA sanples for nurder;

= 28 states require DNA sanples for assault and battery;

= 17 states require DNA sanples for burglary;

= 7 states require DNA sanmples for all fel oni es
(Al abama, CGeorgia, New Mexico, Tenessee, Virginia,
W sconsin, Wom ng).

Many other states in the nation are considering the

expansion of their DNA |egislation. In the year 2000,
about 16 legislatures considered bills to expand the |ist
of offenses that qualify for DNA collection. Here is a

sanpl e of the types of bills considered: !

states sought to add burglary;

state sought to add all crines with a firearm
states sought to add all felonies;

state sought to add habitual offenders;

state sought to add crim nal property danmage;
state sought to add extortion; and

state sought to add counterfeiting.
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Oregon |aw covers many felony offenses that qualify
for DNA sanpling. Below is a list of those offenses that
qualify for DNA collection after the conviction of an adult
of fender and the disposition of a juvenile offender: '

= Rape, sodony, unlawful sexual penetration, public
i ndecency, 1incest or wusing a child in display of
sexual Iy explicit conduct;

= Burglary in the second degree when conmtted with the
intent to commt a previously nentioned sexual
of f enses;

= Pronoting or conpelling prostitution;

= Burglary in the first degree;

= Assault in the first degree;



= Conspiracy or attenpt to commt any previously
menti oned fel oni es;
= Murder or aggravated nurder.

Recent studies have shown that it is advantageous for
the states to collect DNA sanples from all convicted
felons. 3 Recently, in Virginia, when DNA evidence
collected at rape scenes was conpared with all convicted
felons in the state’s DNA database, about 40% of the
mat ches were from felons who were entered into the system
because of a non-violent crime (e.g., property crines).

3. Constitutional privacy issues

As nentioned before, forner Attorney GCeneral, Janet
Reno, formed a comm ssion to determne the constitutional
issues involved in taking DNA sanples from all arrestees.
The courts generally agree that Fourth Anmendnent privacy
concerns are inplicated when non-consensual DNA extractions
are perfornmed on convicted offenders.' However, the state
may invade privacy interests if it is minimal and justified
by | aw enforcenent purposes. To justify the intrusion, the
state shoul d have at |east probable cause or a warrant.*®

The N nth Circuit Court of Appeals has ruled that
Oregon’s statutes authorizing DNA collection from convicted
of fenders constitutes a mnimal intrusion on the offender’s
privacy, and therefore, blood sampling from convicted
of fenders does not violate the Fourth Anendnent of the U S
Consti tution. ' The court reasoned that taking blood
sanples was just as intrusive on the convicted offender’s
privacy as was taking fingerprints from a non-consenting
arrestee.® Therefore, blood sanpling, and any other |ess
i ntrusi ve method, does not violate the Fourth Arendment.®

Wiile it is debatable whether blood sanples could be
collected from all arrestees for DNA purposes, the court
did hint that if probable cause existed, there is a strong
possibility that such DNA sanpling would be upheld as
constitutional .?° Additionally, with the advent of Iess
intrusive DNA sanpling, such as buccal cell sanpling (swab
tests), there is an even stronger |likelihood that the
courts may allow DNA collection fromall arrestees if such
met hods wer e used.



B. VWhen DNA col |l ecti on occurs

According to the DNA ldentification Act of 1994, which
established standards for the national DNA databank, COD S,
DNA collection may occur when persons are convicted of a
crinme, when sanples are recovered from a crinme scene, when
sanples are recovered from unidentified human remains, and
when sanples are voluntarily contributed from rel atives of
m ssi ng persons. %

Oregon’s laws, in regards to when DNA is collected,
are typical of those found in many other states. DNA may
be collected when there is probable cause for a search
war r ant . Al so, the appropriate state agency mnust coll ect
DNA sanples as soon as practicable after the conviction
(adul t of f ender s) or di sposi tional or der (juvenile
of fenders) of the defendant. ?? Mbst laws are applied

retroactively to allow DNA sanpling of any person being
rel eased, or any person serving a term of incarceration or
probation. %3

Sone states have added to the list of persons who nust
subnit to DNA sanpling. For exanple, in Wsconsin?, any
person who is found not guilty by reason of nental disease
or defect, or any person in institutional care, or any
person released on parole nust submt to DNA sanpling.
Also, in Al abana®, those who are given suspended sentences
must submt to DNA sanpli ng.

[11. TYPE OF DNA COLLECTI ON AND TESTI NG USED AMONG THE
STATES

The type of DNA collection used is, by and |arge,
uni versal anong the states. Li ke Oregon, nost states
aut hori ze both the collection of blood and buccal sanples. ?®
Unlike Oregon, other states allow saliva, tissue, or any
other medically approved manner to collect DNA sanples.?’
Wile the nethods vary, nost states do not statutorily
recommend one nethod over the other. However, they do set
different standards for the collection of the different
sanples (this is discussed bel ow).

Currently, there exists two nmain types of forensic DNA
testing, restriction fragnent |ength polynorphism (RFLP)



and polynerase chain reaction (PCR)Z. Both nethods are
accepted by the Oregon judiciary.?°

In general ternms, RFLP testing cuts the DNA sanple
into small fragnents. These fragnents contain pol ynorphic
segnents that are used for genetic probing by determ ning
the length of each segnent. A given individual will have
fragnents of the sane length, and different individuals
will have fragnents of a different length. Therefore, if a
probe identifies tw sanples with the sane Ilength of
fragnents, there is a match. RFLP requires a |larger sanple
of DNA and is generally not used for degraded or snall DNA
sanpl es. *°

PCR testing is available for smaller and ol der sanples
of DNA. The PCR test is mainly an anplification test (not
a genetic test) that creates mllions of DNA nolecules. It
does not identify individuals by fragnent matching; it only
excludes a «certain percentage of the population by
observing the DNA areas that are the sane for all people
(conserved regions) and those areas differing anong people
(vari abl e regions). 3!

| V. DNA | NDEX SYSTEMsS

The DNA Identification Act of 1994 authorized the
Federal Bureau of Investigation to establish the Conbined
DNA Index System (CODIS).%  The software used in COD'S
allows users to store DNA profiles and link serial crines
together by matching DNA profiles. Al fifty states have
CODI S dat abases. **

CODI' S consists of two indexes, the Convicted O fender
I ndex and the Forensic |Index. Generally, the user wll
first search the Convicted Ofender Index to determne if
the DNA evidence collected matches that of a previous
convi cted offender. If there is no match found under the
Convi cted O fender |Index, the program searches the Forensic
or Crine Scene |ndex. This allows the user to see if the
evi dence collected can be linked to evidence collected in
ot her crines.

There are three tiers in the CODS system the Local
DNA I ndex System (LDI'S), the State DNA |Index System (SDS),
and the National DNA | ndex System (NDIS).3%



Most DNA profiles originate with the LDI'S, and then
the sanples flow to the SDIS and the NDIS. In general, the
LDIS is run by local crinme |abs operated by the police
department or the sheriff’s office. 3°

In general, each state has a single systemthat serves
as a repository for the DNA collected at the Iocal |Ievel
The SDIS allows |ocal state labs to comrunicate with each
ot her. ¥ In Oregon, the Departnent of State Police is
authorized to store sanples, analyze sanples, and naintain
the crimnal identification database.

The NDIS was created in 1998, and it is nmintained by
the FBI under the DNA ldentification Act. The NDI S serves
as a repository for DNA profiles <collected by the
partici pating st at es, whi ch al | ons for inter-state
el ectroni c searches. Only forty-three labs within twenty-
four states currently participate wthin this program
Oregon is one of them3®

V. STANDARDS FOR DNA EVI DENCE
A Cri ne scene

Upon arriving at a crine scene, the responding officer
should be cautious and observant of the surrounding

envi ronnent . The officer should take all the steps
necessary to ensure that only mninmum contam nation of the
scene occurs. This is done by controlling all individuals

at the crime scene. Next, the officer should establish the
crime scene itself by marking off the boundaries. 3

Wen the investigating officers arrive at the scene,
the responding officer should brief them and docunent any
activities or observations.

The investigators in charge are to share prelimnary
informati on and devel op an investigative plan. After doing
so, the investigators and those responsible for processing
the scene shoul d conduct a wal k through.*

After conducting the walk through, the investigator
needs to assess what specialized resources are required
(such as forensic specialists). To establish contam nation
control, the investigators are to supervise the procedures



and evidence collection of all personnel. |In doing so, the
investigators need to docunent all the steps taken in
col l ecting, preserving, and transporting the evidence.

Prior to releasing the scene, the investigators in
charge should establish a crinme scene debriefing team that
reviews the evidence that was collected and establishes
post-scene responsibilities. Al so, to guarantee that the
investigation is conplete, the investigator should conduct
a final wal k through and conpile all the docunents.*

B. Transportation and Storage

To insure that DNA evidence is not contam nated upon
transportation and storage, the follow ng guidelines have
been reconmended: **

= Evidence should be kept dry and at room tenperature;

= Evidence should be secured in paper bags or envel opes,
then sealed and |abeled according to the chain of
cust ody st andards;

= Evidence should never be placed in plastic bags
because they retain noisture; and

= Direct sunlight and warner conditions should be
avoi ded.

C. Chai n of Cust ody

To nonitor the chain of custody, the docunmentation of
DNA sanpl es should follow at ni ni num these standards: *°

= Nane of individual collecting the sanple;

= Each person or entity subsequently having custody of it;
= The date the sanple was collected or transferred,

= Agency and case nunber;

= Victims, suspect’s, or convicted offender’s nane; and
= Brief description of the item

D. Labor atori es

Under the DNA ldentification Act of 1994, which was
slightly anended by the DNA Analysis Backlog Act of 2000
all laboratories that wish to participate in the COD S
system nmust follow a nyriad of standards issued by the
Director of the FBI.* These |aboratories nust also undergo
sem annual ext er nal proficiency testing by a DNA
proficiency-testing program*



Laboratories may only disclose stored DNA sanples and
analyses to crimnal justice agencies for |aw enforcenent
purposes, for judicial proceedings, for crimnal defense
purposes, and if personal information is renoved, for
qual ity control purposes.“®

States nust expunge from their index the DNA anal ysis
of a person when the State receives a certified copy of a
final court order establishing that such conviction has
been overturned. Failure to conply wth the set
standards results in cancellation of the |aboratory’s DNA
syst em i ndex. *°

In Oregon, blood sanples can only be drawn in a
nmedi cally accepted nmanner by a licensed nurse, qualified
nmedi cal technician, licensed physician, or simlar |icensed
person.*® Buccal sanples may be obtained by anyone
authorized to do so by the appropriate agency.® Those who
col l ect sanples are not held civilly liable.®?

E. Adm ssibility of Evidence

At conmmon law, in order for scientific evidence to be
adm ssible it nust have been sufficiently established to
have gai ned general acceptance in the particular field in
which it bel onged. This is known as the “genera
acceptance” test.®® This test is generally applicable in
those states that have not adopted the Federal Rule of
Evi dence. ®*

The “general acceptance” test has been superseded by
the Federal Rules of Evidence.®® In Oegon, the standards
for admssibility of DNA evidence are simlar to those
standards found at the federal level and in other states
that have adopted the Federal Rules of Evidence.?>®
According to a recent Oegon case, the following factors
must be considered when determ ning whether DNA evidence
will satisfy the general standard of admissibility for
scientific evidence: >

= Wiether the scientific comunity, including the
forensic field, generally accepts the nethod as
scientifically valid;

= Whether the expert witness is qualified to testify;
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= Whether the expert witness followed the protocols of
the method and conducted control test to ensure
validity of work;

= Wiether abundant Iliterature concerning the nethod’ s
validity exists;

= Whether the nethod’s novelty does not usurp the trier
of fact’s role.

= \Wiether the nmethod does not rely upon expert’s
subj ective interpretation; and

= \Wet her t he probative val ue of t he evi dence
substantially out wei ghs any danger of unfair
prej udi ce, confusion, or undue del ay.

VI . CONCLUSI ON

DNA evi dence is cruci al to future crim nal
i nvestigations. Not only does it allow for t he
identification of <crimnal offenders, it also elimnates

t hose who are i nnocent.

As the National Comm ssion on the Future of DNA
Evi dence resolves sone of the constitutional and financial

concerns, DNA evidence will play an even greater role in
crimnal investigations. The efficiency of DNA sanpling
wll heavily depend on the funding state public agencies

receive from both their own state governnent and from the
f ederal governnent.

As states add nore crinmes, and potential arrests, to
their list of offenses that qualify for DNA sanpling, they
will increase their success rate of preventing and sol ving
crimes.

KEVIN L. MANNI X, P.C

By: Kevin L. Mannix Dat e
Attor ney-at - Law

Assi sted By: Chris A Bishop Dat e
Law C erk
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