COURT REFORMS

I. INTRODUCTION

The overal purpose of this report is to review the court reforms that have occurred or
have been proposed among the various states. The godl is to identify those reforms that
would be beneficia to the Oregon judicial system.

The goal of any court reform is to provide greater access to the judicia system in a cost-
efficient manner. One way to meet this goal is to reduce frivolous claims that burden the
court's docket. To reduce frivolous claims, the states have attempted to expand
aternative dispute programs. The states have also experimented with “loser pays’
systems. Additionally, the states have modified their discovery procedures so as to
encourage settlement. Finaly, the states have attempted to curb frivolous claims by
regulating contingency fees.

This report also analyzes current reforms taking place in our nation’s small claims courts.
Access to these courts is essential because they provide quick, cost efficient ways to
resolve conflicts. Along with increasing access to small claims courts and other state
courts, some states have also provided programs that educate and assist pro se claimants
with the procedural and substantive aspects of the court process.

Ever since the polygraph test was created, its admissibility has been questioned. Some
experts believe that under certain circumstances, these tests are reliable. Other experts
have attempted to find a more reliable way to determine the crimina knowledge of a
suspect. At the forefront is new technology called Brain Fingerprinting. This report will
review the admissibility of these tests among the states.

Lastly, this report will review how some states have authorized juries to become more
active within and without the courtroom. These states take the approach that an informed
jury is better equipped to make educated decisions if allowed to take notes, review
evidence, and question witnesses throughout the trial.

This report will review how the different states have implemented or have attempted to
implement such programs.



1. CONTIGENCY FEES

In general, contingency fee contracts alow an attorney, usually plaintiff’s attorney, to
receive a fixed percentage of the amount of any settlement or judgment awarded to the
plaintiff. Some argue that contingency fees are necessary to allow low-income plaintiffs
access to the courts. It is further argued that contingency fees give an attorney direct
incentive to work for his client’s interest and in doing so, it shifts some of the inherent
risks of litigation to the attorney.*

Those who oppose contingency fees say that they are unethical. They argue that
contingency fees allow attorneys to receive extremely high hourly wages at the expense
of their clients. In addition, it is argued, many clients do not understand contingency fee
arrangements, and those clients that do understand, use contingency fee agreements to
file frivolous lawsuits in the hopes of obtaining early settlement. It is also believed that
conti ngezncy fees agreements have led to increased hostility and delay in the discovery
process.

While contingency fees may negatively impact civil litigation, many jurisdictions believe
that the court should not interfere with the client's freedom to contract with their
attorney. However, some proposals have been made and some regulations have been put
into place to curtail the negative effects of contingency fee agreements.

A. Sate Regulations

Oregon has one statute on the books that regulates contingency fees agreements.®> Under
ORS 20.340, if a client contracts with an attorney in any civil action arising out of a
personal or a property injury, the agreement must be written in plain language and the
attorney must explain the terms and conditions of the agreement.* The agreement must
also contain a provision that allows the client to rescind the contract within 24 hours.”

New York’'s regulations reflect those of Oregon.® New York adds that the lavyer must
furnish the client with a written statement after the matter is concluded explaining the
outcome, recovery, and remittance to the client. Furthermore, the court might declare a
contingency fee excessive after reviewing certain factors. New York also forbids
contingent fee arrangements for criminal and domestic relations cases.’

The supreme court of New Jersey has put restrictions on the amount that can be charged
under a contingent fee contract.® Under New Jersey’s regulations, an attorney cannot
contract for or collect a contingent fee in excess of the following amounts:

50% on the first $1,000 recovered;

40% on the next $2,000 recovered;

33-1/3% on the next $47,000 recovered,

20% on the next $50,000 recovered,

10% on any amount recovered over $100,000; and



e Where the amount recovered is for the benefit of an infant or incompetent and the
matter is settled without trial the foregoing limits shall apply, except that the fee
on any amount recovered up to $50,000 shall not exceed 25%.

The New Jersey rule has survived attacks in court by the American Trial Lawyers
Association.’

Oklahoma has limited all contingent fee contracts to 50% or less of the net amount of
judgment.’® The Florida Supreme Court has disagreed with these states and has declared
that there is no evidence to demonstrate abuse of contingent fees. In doing so, the court
opposed an amendment to enact a schedule of maximum contingent fees.™* Also, voters
in California voted down a proposa that would have limited contingency fee contracts
for tort cases to 15% of any early settlement offer.*

B. Academic Proposals

Throughout the years, academics have proposed various schemes to regulate contingency
fees. Under Lester Brickman's proposal, defendants are alowed a guaranteed
opportunity to make settlement offers within 60 days of the suit. If accepted, plaintiff’s
compensation could be based on an hourly rate of return, or on some modest percentage
of thetotal recovery. If the offer isrefused, it then becomes the benchmark against which
acontingent fee is calculated. The purpose of this proposal is to encourage defendants to
make a good first offer, knowing that a low offer will lead to greater fees to be paid if
they lose.®

Under the early offer system (a modification of the Brickman proposal), contingency fees
cannot be charged against settlement offers made prior to the retention of counsel by a
personal injury claimant. Defendants in personal injury cases receive the opportunity to
make early settlement offers, but only if made within sixty days after receiving the
plaintiff’s demand for compensation. If the offer is accepted, plaintiffs’ counsel fees are
limited to hourly rate charges and are capped at 10% of the first $100,000 of the offer and
5% of any greater amounts. Demands for settlement by plaintiffs counsel must include
basic discoverable information in order to assist defendants in evaluating plaintiffs
clams. To assist plaintiffs in evaluating defendants' offers, discoverable material must
be made available to the plaintiffs for a settlement offer to be effective. If early offers are
rejected, contingency fees may only be charged against net recoveries in excess of those
offers. If no offer is made within the sixty day period, the contingency fee contract is
unaffected by the proposal .**



I1l. LOSERPAYS
A. Alaska’s“ English Rule’

Unlike traditional loser pay schemes, such as the one found in England, the main purpose
of Alaska's Rule 82 is to partially, not completely, compensate a prevailing party for the
productive work done by the attorney. The main reason for only awarding partial
compensation to the prevailing party is that the Alaska Supreme Court does not want to
limit access to the courts.™

1. Rule82

Under Rule 82, Alaska' s “English Rule,” unless the partiesto alitigation agree otherwise,
the prevailing party in a civil action is awarded attorney fees.’® To assist the judge in
calculating the attorney fees in a civil action where there is a monetary judgment, the
Alaskan legislature has adopted a schedule.*” This schedule only applies if the prevailing
party is the plaintiff. If the prevailing party is a defendant, or if the civil action does not
involve a monetary judgment, the prevailing party is awarded 20% of reasonable attorney
fees if the case is resolved without trial, and 30% is the case went to trial.*® If the action
ends in ajudgment by default, the plaintiff may receive reasonable actual attorney fees or
attorney fees according to the schedule, whichever is less.®® Only judgments by default
are determined by the court clerk.

While the rule states that the judge must adhere to the schedule, the rule also allows the
judge to vary the attorney fee award. In doing so, the judge must consider el even factors,
which 2alre set out in the statute, and the judge must state the reason(s) for varying the
award.

Therule states that attorney fees are not automatically awarded. To receive attorney fees,
the prevailing party must file a motion within 10 days, or as the court allows. If the
prevailing party fails to file within the deadline, the party waivesits right to the award.?

If damages are apportioned among the different defendants, the fees awarded the plaintiff
are be apportioned among the defendants according to their respective fault. Plaintiff
cannot collect fees from athird party defendant if he did not assert a direct claim against
him. If athird party defendant has no fault, attorney fees will be awarded according to
the 20/30% calculation. If the fault was apportioned to athird party defendant and athird
party plaintiff is involved, the third party plaintiff is awarded under the 20/30%
calculation.?®

Alaskan case law and practice have afforded a couple of exceptionsto Rule 82. Attorney
fees will not be awarded to the prevailing party if the loser has in good faith raised a
question of genuine public interest before the courts.* Additionally, a winning plaintiff
may recover 100% of his attorney fees when he acts as a private attorney general and
pursues litigation of public importance.®



2. Rule68

Alaska's Rule 68 works with Rule 82 to deter frivolous claims. Under Rule 68, 10 days
before tria, either party may submit a 10 day irrevocable offer to the other party. If the
offer is not accepted within 10 days, the offer is withdrawn and it may be used as
evidence in determining costs. If the offeree is rendered a judgment that is not more
favorable to the offeree than the offer, the offeree pays up to 75% of reasonable actual
attorney fees incurred by the offeror from the time the offer was made. However, if the
amount awarded the attorney under Rule 82 is greater than under Rule 68, the offeree
pays attorney fees under Rule 82.

3. Effectiveness of Alaska's“English Rule”
A recent study was done on Rule 82. The study concluded that Rule 82 played an
insignificant role in Alaska's civil litigation. Of the attorneys who were interviewed,
more than a majority of them stated that the rule was only one of many factors they
considered when they decided to file. Furthermore, it was estimated that Rule 82 affected
the legal strategy and settlement of cases in about only 35-37% of the cases.”®

Only 10% of all cases in Alaska contained Rule 82 awards. Of these, only 6% of the
attorneys filed motions for fees.?” Also discouraging is the attorney fee amounts that
were awarded. For example, the median award for cases filed in state court was $2,240
and the median award for casesfiled in federal court was $10,854.%

The study found that Rule 82 has some negative impacts on settlements. Most attorneys
expressed the concern that while the rule encouraged defendants to settle early if the
plaintiff had a good case, the rule also discouraged plaintiffs from accepting the offer if
they ggd a good case, particularly if the attorney was working on a contingency fee
basis.

Many persona injury defense attorneys and insurance companies have criticized the rule.
They argue that it is difficult to collect awards from losing plaintiffs, especially when
they are insolvent. In fact, the study found that Rule 82 at times operated as a one-way
fee shifting (as opposed to two-way fee shifting) arrangement in that the plaintiffs were
able to collect the awards more often than the defendants.*

Most troubling, is the effect that the rule has on middle class plaintiffs. The study
determined that most middle class plaintiffs were not willing to “bet the farm” on their
cases and risk bankruptcy if they lost. This mentality tended to lead middle class
plaintiffs, with the exception of those with extremely strong cases, to settle for less then
what they felt they deserved. Many attorneys observed that they felt the rule indirectly
limited middle class plaintiffs’ access to the courts.®*

Taking all these factors into consideration, the study found that Rule 82 has three main
effects on Alaska's civil justice system: it discourages some middle class parties from
filing cases that either wealthy or poor plaintiffs would file; it discourages some suits or
defenses of questionable merit; and it encourages litigation in strong cases that might
have otherwise settled.*



Regardless of what some outsiders see as negative results, 73% of the attorneys
interviewed in Alaska recommended that Rule 82 be retained (36% believed that the rule
need only to be dlightly modified), and 64% of the attorneys believed the rule
discouraged frivolous claims from being filed.*®* Furthermore, the rate of tort and
contract cases filed in Alaskais lower than other states.®*

B. Proposalsin Other Sates

Beginning with the Republican Contract with America in 1994*, there has been an
increased push to implementing loser pays schemes in the American courts. While many
of these proposals have been widely opposed, both nationally and at the state level, some
states, mainly Oregon and Oklahoma, have made compromises that in reality implement
guas loser pay schemes. Hereisalook at recent proposals and statutes.

1. Oregon

Oregon moved closer to the English Rule in 1995 by enacting many civil procedure
reforms under S.B. 385.*° Under S.B. 385, a court was authorized to award reasonable
attorney fees to a prevailing party if the court dismissed with prgudice a clam,
counterclaim, or cross-claim against a party, and that same party later brought the same
claim, counterclaim, or cross-claim against the same original party.*” S.B. 385 further
authorized the award of attorney fees as a sanction for false and frivolous pleadings and
other misconduct.®

Over one hundred statutes were amended under S.B. 385 to authorize the prevailing party
to recover reasonable attorney fees in a particular type of civil action.®® In determining
whether to award the prevailing party attorney fees, the trial court considers six factors:*

e Conduct of the party that gave rise to the litigation;

¢ Objective reasonableness of the claims and defenses;

e Extent that award of fees would deter others from asserting a good faith claim or
defense;

e Extent that award of fees would deter others from asserting meritless claims and
defenses;

¢ Reasonableness and diligence of parties in the proceedings; and

e Reasonableness and diligence of partiesin pursuing a settlement of the dispute.

Unlike Alaska, Oregon does not have a schedule with which to guide the judge when
awarding attorney fees. In cases where a statute does not authorize the prevailing party
reasonabl e attorney fees, Oregon does have a fixed dollar amount, albeit quite low, that
the judge can award the prevailing party.* For example, if a civil action is filed to
recover money damages, a prevailing party may recover $250 (if judgment is given
without a trial) or $500 (if judgment is given with a trial) in a circuit court case.* This
amount is respectively decreased to $60 or $85 in a small claims court.”® If the court
considers it appropriate, the prevailing party fee may be increased to $5,000.*



In cases where the statute does authorize the prevailing party reasonable attorney fees, the
trial court may consider the following factors:*®

e Time and labor required, the novelty and difficulty of questions, and the skill
needed to perform legal services;

The preclusion of the attorney from taking other cases,

Customary fees charged in the locality;

Amount involved and the results obtained in a civil action;

Time limitation imposed by the client;

Nature and length of attorney’ s professional relationship with the client;
Experience, reputation, and ability of attorney; and

Whether the attorney fee isfixed or a contingency fee.

If a statute authorizes the recovery of attorney fees, an attorney must state the facts,
statute or rule that provides a basis for an award in a pleading or amotion.* Oregon does
not require that the attorney state a specific amount in a pleading or a motion.*”
However, after judgment has been entered, a party has up to 14 daysto file with the court
a detailed statement of attorney fees, together with proof of service® The losing party
may object to the statement of fees within 14 days of service, after which, a hearing on
the objection is held, and the court will determine whether to award fees.”® In doing so,
the court is required to make specific findings of fact and state conclusions.™

S.B. 385 aso modified Oregon’s small claims court proceedings and mandatory
arbitration™ statutes. Thiswill be discussed in relevant sections of this report, below.

2. Oklahoma

In 1995, Oklahoma enacted a loser pays scheme that mainly applies to large personal
injury cases.>® Under this law, a defendant may invoke the loser pays scheme by making
an offer of judgment to the plaintiff. If the plaintiff turns down the offer and is awarded
less at trial, he may be liable for attorney fees incurred by the defendant after the offer.
After the defendant makes an offer, the plaintiff is free to make a counteroffer of
judgment. This starts the loser pay meter running in favor of the plaintiff if the defendant
turns down the offer and is subsequently required to pay more at trial. The law is limited
to personal injury cases in which either a plaintiff demands more than $100,000 or a
defendant offers more than $100,000.

3. Ohio
Like Oregon, Ohio has about 90 statutes that authorize a prevailing party to collect
attorney feesin alawsuit or as a sanction for frivolous conduct. This past year, the Ohio
legislature unsuccessfully attempted to modify their law so as to mirror Alaska's loser
pays scheme.>*

Under Ohio’s proposed H.B. 472, the prevailing party in a tort action may receive
reasonable attorney fees. To do so, the prevailing party must file an application no later
than 10 days after the verdict. The application must itemize the legal service performed
and specify whether or not the prevailing party was represented pursuant to a contingency



fee. This application must be served on the losing party. No later than 20 days after the
filing of the application, the court must determine the amount of the award.>

If the prevailing party was represented pursuant to a contingency fee agreement, the court
must award reasonable attorney fees that would have been associated with the legal
service rendered had the prevailing party been represented on an hourly fee or another
basis other than a contingent fee.® Again, this legislation did not pass.

4. South Carolina

In 1997, South Carolina considered a bill that would authorize the award of attorney fees
and costs to the party who wins a case on a dispositive motion, such as failure to state a
claim upon which relief can be granted, motion for summary judgment, and motion for
directed verdict.>” The bill did not govern cases that were litigated to a verdict. Much
like the Alaskan rule, the bill required the prevailing party to file a motion with the court
to receive the award. However, unlike the Alaskan rule, the bill mainly allowed the judge
to use his own discretion in determining the award. The South Carolina proposal was not
enacted. One concern with the bill was that it did not address whether parties may stay
an award without bond requirement while the case was pending on appeal .*®

5. Arizona

Currently, Arizona allows the successful party to collect attorney fees when a contest
arises out of a contract or upon clear and convincing evidence that a claim or a defense
constitutes harassment or is not made in good faith.> If awritten settlement is rejected,
the successful party may only collect an award if he obtains a judgment equal to or
greater than the settlement offer.®® Reasonable attorney fees are awarded from the date of
the settlement offer, but they need not be the equal to or relate to the actual attorney fee
paid or contracted. However, the award may not exceed the amount of attorney fees paid
or agreed upon.®* In 1999, a bill was introduced, but later rejected, that would have
expanded the award of attorney fees to the prevailing party in any contested action. The
bill further proposed that the reasonable attorney fees be fixed based upon the fair market
value of the attorney’s services.®

6. Florida

Florida unsuccessfully experimented with a loser pays system in the early 1980's for
medical malpractice claims.®® Under Florida's law, the losing party paid the prevailing
party’ s fees unless the losing party was poverty stricken. This law was initialy sought by
doctors and insurance companies. However, the doctors and insurance companies
experienced difficulties in collecting their fees when they were the prevailing party. Five
years after the law was passed, the legidature, with support from the doctors and
insurance companies, repealed the law.*



IV. DISCOVERY REFORMS

Some of the most innovative reforms concerning discovery came out of Texas in 1999.%°
The main reason for these new rules was to curtail abusive conduct and disputes in oral
depositions. A brief summary of the two most relevant rules follows.

A. Rule 190

Under Texas Civil Procedure Rule 190, the trial court judge manages every case under
one of three control plans.®® The Level One discovery plan is the most restrictive. All
cases that involve monetary relief of $50,000 of less fall under this plan.®” Also under
this plan, all discovery must be conducted after the suit is filed and it continues until 30
days before the date set for trial.®® Oral depositions to examine witnesses are limited to
six hours for each party. This may be extended to ten hours if al parties agree.®
Plaintiffs are able to opt out of the control plan if they wish for broader discovery.”

The Level Two discovery plan is the default plan and applies to most cases.”* This level
permits the same amount of discovery as in Level One, except that discovery might
continue until nine months after the earlier date of the first oral deposition or the due date
of the first response to written discovery.”® Under the oral deposition provision, each side
is allotted fifty hours to depose the opposing parties. This may be expanded by six hours
for each expert witness if there is more than one. The court may aso modify the time if
justice so requires.”

Level Three is a court-managed discovery plan similar to the process used by federal
courts. This may be done on either a party’s motion or upon the court’s own initiative.
Thislevel isgenerally reserved for the more complex cases. ™

B. Rule 199

The purpose of Rule 199 is to make oral depositions become more like a witnesses
testimony in an actual court room. In doing so, the rule mandates that attorneys be
courteous to each other and the witness. The rule prohibits private conferences between
the attorneys and the witnesses being examined, except for the purpose of determining
whether to assert a privilege. The rule further prohibits speaking objections and
colloquies by attorneys. Objections are limited to those that are found in the actual
courtroom. If an attorney objects, the opposing counsel may request that the attorney
give an explanation for the objection. If the explanation is argumentative or suggestive,
the deposition may be terminated.”



V. THE EXPANSION OF SMALL CLAIMS COURT

Another method to improving citizen access to the judicial system is to expand the role
played by small claims courts. Currently, these courts limit disputes to a certain dollar
limit and/or only handle those disputes that involve low transaction costs. The initial
goa of the small claims courts was to reduce delay by simplifying the pleadings and
procedural steps. This goal is difficult to accomplish if the states do not modify their
small claims court limitations as the costs of products and transactions increase.

A. Sate Laws

Most state small claims courts limit their jurisdiction to $5,000 or lower (Oregon’s limit
is $5,000).”° Three states have a limit of $7,500. Two states, Delaware and Tenessee,
have a limit of $15,000. Tenessee increases their limit to $25,000 if the county in which
the court resides has a population of 700,000 or more. Over the last few years, only a
hand full of states have proposed bills that would increase their dollar limit to $10,000."”

Many states, including Oregon®, do not allow attorneys to be present. About seven
states have mandatory or court ordered mediation or arbitration before the court will
consider the claim.” Oregon exemplifies this by also requiring that the claimant at |east
make a good faith effort to resolve the matter before trying to collect through the court.®°

Some states have taken a more adversarial approach to small claims courts. Florida
adlows discovery if an attorney is present,®* and the District of Columbia allows limited
discovery with court permission®”. Delaware® and South Carolina® allow the claimant
to request a jury trial, and in Montana,®® a jury tria is awarded only if counterclaim is
filed. Kentucky,®® Nebraska® and Tennessee® have expanded their jurisdiction by
allowing equitable relief. Kentucky allows limited equitable relief, and Tennessee only
issues restraining orders.

A few jurisdictions have aso attempted to make their courts more accessible to the
public. Notably, two states, Indiana® and Utah,® along with the District of Columbia,
open their courts to evening and/or Saturday morning sessions. Other states have limited
access to their court by restricting the number of claims a clamant can file.

California’s small claims court system deserves further attention. There, when a case is
filed in a small claims court, a portion of the filing fee goes to the small claims advisor
program. This program requires all counties to provide free assistance on how to
research the law, prepare evidence, and appear in court. For the smaller counties, phone-
in counseling is provided, and for the larger counties, atrained advisor is provided.™
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B. Proposed reforms

Two national legal reform organizations, HALT and NOLO, have been encouraging the
states to make reforms in their small claims court systems. Both of these organizations
believe that the dollar limit of the small claims courts needs to be increased to $20,000.%
They argue that since consumer prices have increased, so to must the dollar limit of small
clams courts. They argue that this will alow more claimants access to a low cost
judicial process.®

HALT also argues that small claims courts should be authorized to grant not just money
damages, but also equitable relief (Oregon does not authorize equitable relief **). HALT
also believes that small claims courts should expand their dispute resolution programs,
protect non-lawyer litigants, and create user-friendly courts.*

VI. ALTERNATIVE DISPUTE RESOLUTIONS

Generaly speaking, most states have similar mediation and arbitration statutes. These
programs have been beneficial because they alow the courts to refer certain categories of
cases (usually cases involving money, damages, or domestic relations below $50,000)%
to aternative dispute processes that are cost efficient to all involved. New Jersey will
also allow personal injury casesto go to arbitration if the medical expenses do not exceed
acertain amount.”’

Like Oregon, many states have mandatory arbitration under the above-classified
categories. Also like Oregon, the arbitration is non-binding. Some states allow parties to
stipulate as to who and how many arbitrators they would like. Other states limit the
number of arbitrators, and yet other states dictate who the arbitrator will be, or from what
pool the arbitrator must be drawn from.*®

Nevada has one of the most comprehensive programs. Like most states, the parties must
choose the arbitrator within a certain amount of time. Nevada gives the parties six
months to find an arbitrator and to have the issues resolved. This period may be extended
to one year. |If the issues are not resolved within one year, the court may issue
sanctions.”

In Nevada, like Oregon, if a party disagrees with the arbitrator’s decision, the party may
file within usually 30 days (Oregon is 20 days) for a trial de novo. However, unlike
Oregon, if a party does not act in good faith during the arbitration proceedings, that party
waives his right to atrial de novo and then must pay the other sides fees and costs (New
Jersey alows the arbitrator to award the one party all costs and fees if the arbitrator did
not feel like the other party was acting in good faith).*®

Also, like Oregon, if a party in Nevadais granted atrial de novo, and the judgment is not
more favorable to that party, then the opposing party is allowed to have their fees and
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costs compensated. In New Jersey, the court will allow the other party fees and costs if
the petitioning party did not receive a twenty percent or more favorable judgment.*™*

A Nevada study found that sixty percent of all of its cases went to arbitration. Of these
cases, thirty-eight percent were dismissed and about forty-eight percent were settled.
Over dl, the study found that the system freed up the court docket to allow more complex
cases, and that the system was cost-efficient.

VII. LEGAL ASSISTANCE BY NONLAWY ERS

Many people who enter the legal system are pro se litigants. Many of these same
litigants lack the funds and resources necessary to adequately represent themselves in
front of a court. Many states have tried to find ways to assist these pro se litigants in a
cost effective manner. In doing so, many nonlawyers have been recruited. Because this
may implicate the unauthorized practice of law, the states are careful to define a
nonlawyer’srolein assisting pro se litigants.

A. Family Facilitator Program

In Las Vegas, the Family Court staff may assist pro se litigants in their trial. Among the
things the staff members are allowed to do is to instruct pro se litigants about court
procedures and etiquette, provide access to attorneys who practice family law, and
provide information about less costly legal services.'®®

B. Domestic Violence Program

Tennessee has implemented a program that assists those who are victims of domestic
violence. The state authorizes a nonlawyer court advocate to assist pro se petitioners in
getting a protection order. The advocate may sit with the victim in court, answer docket
calls, and communicate information to the judge. The advocate also helps pro se
petitioners in preparing the protection order, the final and agreed upon order (only under
the supervision of a judge), a petition for contempt, and subpoenas for witness and
records.’™

C. Task Force on Housing Court

In New York, the Task Force on Housing Court sets up information tables in the
courthouses. The task force consists of nonlawyers who assist in explaining the
procedures of the court, warranty of habitability, and other landlord/tenant aspects of the
law. Furthermore, the judge is authorized to call upon the task force volunteers to
summarize cases and suggest dispositions.'®
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D. Paralegals, “ Quick Court” , and Self-Service Center Programs

Arizona has experimented in many different ways to better serve pro se and lower-
income litigants. Initially, Arizona authorized its courts to hire paralegals to assist pro se
litigants in Family Court.'® This failed for financia reasons. The state next
implemented what is called “Quick Court.” Under this program, courts were able to
install multimedia kiosks within the courthouse that gave information on a variety of
legal concepts and procedures. The kiosks also had the capability to produce legal
documents that could be used in court proceedings. Again, for financia reasons, the
kiosk program did not extend past the initid pilot programs’® (Utah also has this
program in place).'%®

Currently, Arizona has Self-Service Center Programs. This is an intake service that
identifies the various needs of the different pro se litigants. Through computers and
volunteer facilitators, pro se litigants are able to get assistance with court procedures and
court approved forms. It aso has referral options. Thus far this program has been cost-
efficient and generally satisfying to those involved.'®

VIII. LIE DETECTORS AND BRAIN FINGERPRINTING

From 1923-1973, no state allowed polygraphs to be admitted into evidence.™® Since
1973, the states have disparately treated the admissibility of polygraph tests. The United
States Supreme Court is also split on the issue™ The main concern surrounding
polygraph tests is that they will have an undue influence on the jury.™® On the other
hand, many argue that there is a need to closely examine any rule that interferes with a
defendant’ s right to present his defense.*3

A. Oregon law concerning polygraph tests

The Oregon Supreme Court has held that polygraph tests are not admissible under the
Oregon Evidence Code in any civil or criminal tria to prove the truth of a matter
asserted.™™  This is true even if both parties have stipulated to the polygraph test
results.™> However, the court does not seem to have a per se inadmissible standard for
polygraph testsin all situations.

The Oregon Supreme Court will admit polygraph tests if a statute explicitly authorizes it.
In Show v. Oregon State Penitentiary, Corrections Div., the court held that a polygraph
test was admissible in an inmate disciplinary hearing because the statute authorized it and
because the prisoner requested it.''® Polygraph evidence is also admissible in a divorce
proceeding to show a mother’s rational basis for her assertions that the father abused a
child.**” The court said that the evidence was not introduced to prove the truth of the
matter1 1agsserted, the evidence was only offered to show its effect on the mother’s state of
mind.
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Oregon has also enacted the Polygraph Examiners Act.'*® The purpose of this act is “to
regulate all persons who purport to be able to deduct deception or to verify the truth of
statements through the use of instrumentation or mechanical devices....”** The
Polygraph Examiners Act regulates the licensing, training, qualifications, and equipment
of a polygraph examiner. The Oregon Supreme Court has stated that this act implies
“that many reasonable people find polygraph evidence reliable enough to be
considered....”*?!

B. Sate and federal law on polygraph tests

Currently, twenty-seven states (including, to some degree, Oregon) have said that
polygraph tests are per se inadmissible,* and eighteen states have said that polygraph
tests admissible into evidence if the parties stipulate to such.’*® In the other states,
polygraph tests are admissible only for limited purposes, such as to impeach a witness or
to rebut negative inferences raised by a protesting party.”®* Generally speaking, the
admissibility of polygraph tests is not conditioned upon whether the evidence is being
used in acivil or acrimina trial; the test is either admissible in both a civil or a criminal
trial or it isnot.'®

In determining the admissibility of scientific evidence, the U.S. Supreme Court has stated
a four-part test, which is generally the minimum standard for those states that have
adopted the Federal Rules of Evidence.*® The four factors are:

The theory and technique could be and has been tested,

The theory and technique has been subjected to peer review and publication;
The theory and technique has a known or potential rate of error;

The theory and technique is generally accepted.’

The constitutionality of the per se inadmissible statutes and current case law is
questionable because of two Supreme Court Cases. In Rock v. Arkansas,*?® the court held
invalid a per se exclusion of hypnotically refreshed recollection. However, the court later
upheld as congtitutional a per se inadmissible military rule that banned polygraph tests
from all court martials.**

To avoid any confusion over whether a polygraph test was admissible into evidence, New
Mexico enacted a statute that set forth the minimum qualifications for polygraph
examiners and tests.™* If the standard is met under the statute, the test is admissible,

C. Brain Fingerprinting
Much of the concern surrounding the validity of polygraph tests has caused scientist to
search for amore reliable method. One scientist, Dr. Lawrence A. Farwell, has patented
the technique of Brain Fingerprinting.**

Under the Brain Fingerprinting technique, a headband with sensors is attached to an
individual’s head. The individual is then sat down in front of a computer screen where
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relevant and non-relevant information concerning the crime scene is flashed onto the
computer screen. The sensors then attempt to detect memory and encoding related
multifaceted electroencephaographic responses (MERMER) as the information is
presented. The sensors only detect electrophysiologica manifestations, and not
emotional responses (which is one of the advantages over polygraph tests). A MERMER
can be detected one second after a stimulus presentation. %

There are four stages to the Brain Fingerprinting: crime scene evidence collection, brain
evidence collection (the matching of crime scene evidence to actual knowledge),
computer evidence anaysis (mathematical determinations), and scientific result
(information present or information not present).**®

Brain Fingerprinting has been tested in connection with the FBI, the U.S. Navy, and other
U.S. intelligence agencies. Thus far, the tests have been 100% accurate. Furthermore,
Brain Fingerprinting has helped determine the guilt and innocence of two individuals.**
In one case, an individual was released from prison, after having been there for 23 years,
when the test determined that he was not at the scene of the crime and that his alibi was
valid (and after one of the witnesses admitted to fabricating his story to cover his crime).
In another case, a rape and murder suspect was induced to confess after the test revealed
that he was at the scene of the crime.*®

Thus far, Brain Fingerprinting has not been introduced as evidence in atrial. However,
given its success rate, wide publication, non-invasive and non-testimonial technique, and
its general acceptance, a court may be inclined to admit it into evidence.

IX. JURY REFORMS

Arizona and Colorado have recently amended their civil rules of procedure to facilitate
juror involvement in the trial process. Both jurisdictions now authorize jurors to be
provided a notebook. Within these notebooks is a list of the witnesses, exhibits,
preliminary jury instructions, a copy of the fina jury instructions, item ordered by the
court, blank paper on which to take notes, and orientation materials. The notebooks and
notes are accessible during trial, recesses, and deliberations. In some jurisdictions,
Arizona alows the court to record jury instructions on audiotape to be used during
deliberations. Upon the conclusion of the trial, the notes are destroyed.**®

In Arizona, jurors are also allowed to submit written questions directed to witnesses or to
the court. The attorneys are alowed to object and the judge is alowed to modify the
questions.*®” Furthermore, Arizona allows jurors to discuss evidence amongst themselves
while in the jury room during recess from trial. All jurors must be present and the jurors
must reserve judgment about the final outcome until final deliberations begin. The court
may limit or prohibit juror discussions during recess.**®
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X. CONCLUSION

The judicia system in American is constantly being modified to meet the current needs
of the citizenry. The prevailing themes behind these changes reflect the need for a faster,
simpler, fairer and more efficient judicial process. In making changes, the states have
encouraged modifying past judicia procedures to alow greater access to, and
participation in, the court system. Throughout our nation the states have had various
levels of success in implementing court reforms. Additionally, the while some states are
on the cutting edge of judicial progress, other states are not. By reviewing the successes
and failures of the other states, and by taking advantage of the new technologies for the
judicia process, Oregon will be able to implement those court reforms that are most
beneficial to its citizens.

KEVIN L. MANNIX, P.C.
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Attorney-at-Law
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